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Supreme Court, Appellate Division, Third Department, New York
Matter of JAMES K. HORN, Appellant,
v
NEW YORK CITY TRANSIT AUTHORITY, Respondents.
and
WORKERS’ COMPENSATION BOARD, Respondent.
October 1, 2020
Facts:

The claim is established for injuries to the back, knees and left ankle. Claimant
attended multiple Independent Medical Examinations, and in the accompanying
questionnaire forms, he indicated that he had not "worked in any capacity for any
employer, self-employment or for pay or as a volunteer." The claimant gave 114a testimony, and then the case appeared in front of a different Judge for a decision
based upon the unavailability of the Judge who heard the claimant’s testimony.
The Judge found a WCL Section 114-a violation based upon the claimant’s
operation of a garden supply business. The Board affirmed and levied a
discretionary lifetime penalty against future wage replacement benefits. Claimant
appealed.

Holding:

Affirmed.

Discussion:

Initially, claimant contends that the replacement of the WCLJ who initially
presided over the proceedings with a second WCLJ who completed the hearing
and rendered the decision constitutes a violation of Workers' Compensation Law
Section 20 (1). Here, the record reveals that the original WCLJ was not available
to conduct the ultimate hearing, there had been numerous hearings in this case and
the case had been reassigned to the second WCLJ "for a good cause in order to
deliver a timely decision." The second WCLJ reviewed the minutes of the prior
proceedings and rendered an expeditious decision. Under these circumstances,
there was no violation of the statute.
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Claimant also argued that he did not make a material misrepresentation. Here,
claimant represented on the daily activities questionnaires that he had not worked
in any self-employment or otherwise. However, the documentary evidence and
the testimony of the individuals who were investigating the claim establish that
claimant had a garden supply business that was active during the time that he was
receiving benefits. In fact, claimant admitted that he had such a business, but
stated that he did not disclose it because the employer did not ask, and he did not
understand the question on the daily activities questionnaire. As such the finding
of a 114-a violation based on substantial evidence and the Board’s determination
of witness credibility and will not be disturbed.
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