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Supreme Court, Appellate Division, Third Department, New York 
 

State of New York Supreme Court, Appellate Division, Third Judicial Department, New York 
 

In the Matter of BERNADETTE DAVENPORT, Appellant 
 

v. 
 

DISTRICT ATTORNEY OF RICHMOND COUNTY, Respondent  
 

and 
 

WORKERS’ COMPENSATION BOARD, Respondent 
 
 

May 26, 2022 
 

 
Facts:  The Workers' Compensation Board issued a Proposed Decision noting a difference in 

medical opinion on schedule loss of use and directing the parties to either reach an 
agreement or depose medical witnesses within 90 days.   Subsequently, without any 
medical testimony being obtained and without any agreement, a Judge deemed the record 
closed and found that the claimant was not entitled to a schedule loss of use award.  The 
claimant appealed that finding, the Review Panel affirmed.  The claimant filed a Request 
for Full Board Review that was denied.  The claimant appealed that decision.  

 
Holding:  Affirmed. 
 
Discussion:   The Court found no abuse of discretion in the Board Panel adopting the Workers' 

Compensation Law Judge’s findings in the decision determining that the claimant had no 
schedule loss of use.  With regard to the merits of permanency, the Court held that it is 
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exclusively within the Board’s province to resolve conflicting medical opinions and that 
the decision would not be disturbed if supported by substantial evidence.  Herein, the 
Judge and Board reviewed the opinion of the respective parties and determined that there 
was no permanency.  The Court held that substantial evidence supported that decision. 
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