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Supreme Court, Appellate Division, Third Department, New York

In the Matter of the Claim of Mark MOGILEVSKY, Appellant,
V.

New York City Transit'Department, Respondent

WORKERS’ COMPENSATION BOARD, Respondent.
February 17, 2022

The claimant’worked as a train car inspector for twenty years and, after retiring,
filed a hearing loss claim. Testimony regarding schedule loss of use was taken
from the experts of both sides. The Law Judge found, and the Board Panel
affirmed; a 3.3% SLU for binaural hearing, based on the self-insured employer’s
expert. This finding was based on the fact that the Board could not understand
how the claimant would have been able to continue working as a train car
inspector for so long with the 45.3% loss of hearing found by his own doctor.
The claimant appealed.

Reversed.

The Court found the Board’s decision was not based on substantial evidence as
there was no evidence that the claimant’s doctor was ever asked how the claimant
could have continued working with such a severe loss of hearing, nor was there
any evidence that this issue was ever raised by either party.
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