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JOSEPH QUOMA, Appellant,
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BOB’S DISCOUNT FURNITURE et. al’y,Respondents,
WORKERS’ COMPENSATION BOARD, Respondent.

June 12, 2025

Claimant was injured in a worksrelated accident, and his subsequent claim for
benefits was established\fof "injuries to his back, thoracic spine and both
shoulders. Awards were/Made at various rates for periods of temporary disability
and lost time between“Décember 2017 and April 2021. Additionally, MMI, with
respect to claimant’s, thoracic spine, was established in April of 2021. In a June
2022 decision, the ,FFaw Judge directed the parties to produce medical evidence of
permanency and”in November of 2022, a decision was issued that classified
claimant(as having a permanent partial disability with a loss of wage-earning
capacity 0f65%, entitling him to 375 weeks of compensation at the specified rate.
Furtherthe employer's workers' compensation carrier was entitled to a credit
against the number of statutory cap weeks based upon its payment of 78.8 weeks
qfrawards to claimant for periods of temporary partial disability after June 16,
2020 — the 130th week following the accident of record. Claimant argued that the
carrier was precluded from taking a credit based on the “safety valve provision”
in Workers” Compensation Law § 15(3)(w).

Facts:

Holding: Reversed and Remitted to the Board for further consideration

Discussion:  The primary focus of this matter centered around § 15(3)(w) which provides a
credit to the employer or carrier against the maximum benefits payable for a
permanent partial disability for any temporary disability payments made to a
claimant for periods extending beyond 130 weeks from the date of accident or
disablement. That amendment also created a “safety valve provision”, preventing
the implementation of such a credit, for claimants that have not in fact reached
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MMI at the 130-week mark. However, four requirements must be met for the
safety valve provision to apply: (1) permanency is at issue, (2) claimant has
submitted medical evidence that he or she is not at MMI, (3) the[employer or
carrier has produced or has had a reasonable opportunity to produce an
independent medical examination concerning MMI, and (4) the Board has
determined that the claimant is not yet at MMI.

Claimant’s argument that the carrier's credit may not begin until the carrier has
actually paid 130 weeks of temporary partial disability benefits, was rejected.
There is no such requirement in § 15(3)(w). The credit applies to temporary
disability compensation paid for periods after or beyond 130 weeks ffom"the
date of the accident or disablement.

However, regarding the issue of MMI, the Workers' Compénsation Board
expressly clarified its policy regarding findings as to whether a claimant is at
MMI for the purposes of determining entitlement to safetytyalve relief. In that
regard, a claimant is not required to request a hearing at thés130-week mark to
preserve their ability to invoke the provision. The Board(declared that if the issue
is not raised until permanency is ripe, it will look bagkvand’analyze the evidence
in the record around the 130th week to make a finding”as to whether the claimant
was or was not at MMI at that time. While thete was no C-4.3 filed around the
130-week mark in this matter, (a C-4.3 is not/explicitly/statutorily required in this
instance) there was ample evidence i th¢” administrative record concerning
claimant's preauthorized, causally-related Surgery to his right shoulder. The mere
assertion of the possibility of future surgery is not a bar to MMI, but a finding of
MMI is inappropriate where a claimant both qualifies for surgery and has
specific plans for surgery, including an active request for preauthorization, if
required.

In light of the foregoing, andybecause the Board failed to make any clear findings
as to the other safety valve/factors, the previous decision was reversed and
remitted for a new determination based upon the record evidence..
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