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Supreme Court, Appellate Division, Third Department, New York 
 

In the Matter of the Claim of SAMUEL McELROY, Respondent, 
v. 

SIENA COLLEGE, Appellants, 
 

WORKERS’ COMPENSATION BOARD, Respondent. 
 

January 6, 2022 
 

Facts: The employer denied this claim for reasons including the claimant’s failure to provide 
timely notice of the accident pursuant to Section 18 of the Workers’ Compensation Law.  
After litigation the Law Judge established the claim finding the employer was not 
prejudiced by the fact that it was notified of the injury 45 days after it occurred, which 
would be 15 days late.  The Board Panel affirmed the Law Judge’s decision and the 
employer filed this appeal.    

 
Holding: Affirmed. 
 
Discussion: While it is the claimant’s burden to show that an employer was not prejudiced by late 

notice, here the Board properly held that this burden had been met after reviewing the 
record and determining the delay did not impede the employer’s ability to investigate the 
incident.  As the Board has discretion over these matters and the decision rests on 
substantial evidence, it will not be disturbed. 
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