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Facts:

The claimant sustained injuries at work, when he injured his right knee on a raised
floor tile. He filed a claim for workers’ compensation benefits against his
employer as well as filing a third party claim against the party responsible for the
defective tile. Prior to the final resolution of the workers’ compensation claim, he
settled his lawsuit with the consent of the workers’ compensation carrier. The
consent letter stated that the "lien reimbursement reflects a reduction of the
carrier's lien pursuant to Kelly v. State Insurance Funds [sic] and all parties
reserve all their rights to Burns v. Varriale." The claimant was later awarded a
10% schedule loss of use finding to the knee. The judge, the board and the
Appellate Division all noted that because this was the type of injury that had an
ascertainable present value, there should be no apportionment of the litigation
expenses contemplated in Burns.

Holding:

Reversed.

Discussion:

The Court provided the history of its earlier decisions in Kelly v. State Ins. Fund
60 NYS2d 131 (1983), and in Burns v. Varriale, 9 NY3d 207 (2007). In
referencing Burns, The Court noted in that decision that the “pay as you go”
process would apply when "a claimant does not receive benefits for death, total
disability[,] or schedule loss of use" (id. at 215). However the Court noted in the
current case that the decisions did not contemplate a situation when the third party
action resolves prior to the settlement of the workers’ compensation case. In
addition, the Court noted that the consent letter specifically confirmed the
claimant’s rights to a calculation under Burns. The Court went on to note that the
initial negotiations in this case confirmed the claimant initially rejected an offer
by the carrier for the claimant to forgo Burns. “ Were there any ambiguities, they
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would "be resolved against the carrier" (Matter of Brisson v County of Onondaga,
6 NY3d at 279”.
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