
 

Summary of Appellate Division Cases: February 2023 

 
 
 

 
STEWART, GREENBLATT, MANNING & BAEZ 

 
 

 
 
MADGE E. GREENBLATT (RET.) 
ROBERT W. MANNING 
RICARDO A. BAEZ 
DAVID J. GOLDSMITH 
PETER MICHAEL DeCURTIS 
LAURETTA L. CONNORS 
LISA LEVINE 
ANDREA L. De SALVIO 
KRISTY L. BEHR 
RAYMOND J. SULLIVAN 
LUKE R. TARANTINO 
THOMAS A. LUMPKIN 
DIANE P. WHITFIELD 

 
ATTORNEYS AT LAW 

 
6800 JERICHO TURNPIKE 

 
SUITE 100W 

 
SYOSSET, NY 11791 

____   ____ 
 

516-433-6677 
 

FAX 516-433-4342 

 
 

 
DONALD R. STEWART (1949-2021) 

 

KAFI WILFORD (2003-2010) 
MICHAEL H. RUINA (1992-2016) 

          _____ 
 

JAMES MURPHY 
OF COUNSEL 

 

Supreme Court, Appellate Division, Third Department, New York 
 

Matter of JOSEPH MARCELLINO, Appellant 
v. 

NATIONAL GRID, Respondent 
and  

WORKERS’ COMPENSATION BOARD, Respondent 
February 16, 2023 

 
Facts: In 2016, the claimant, a mechanic, sustained injuries to the back, neck, left thumb, 

left elbow and left hand (carpal tunnel). In 2016 he underwent surgery for the 
carpal tunnel, left elbow and left thumb injuries. In 2017 the treating doctor found 
schedule loss of use findings of 30% left arm,  25% to the left wrist and 30% to 
the left thumb. In 2017 while he was classified as a permanent partial disability 
and no benefits were awarded.  
 
The case was reopened and in 2020 the carrier’s consultant found no schedule 
loss of use to the left hand, left wrist and left thumb.  There was additional 
litigation during which time the IME opined there is a 15% schedule of the hand 
based on the guidelines while the claimant’s treating doctor testified in 
accordance with his original opinion. The law judge agreed with the IME and 
awarded the 15% schedule to the hand and no permanency to the arm or thumb. 
The Board affirmed and the claimant appealed. 
 

Holding: Affirmed. 
 

Discussion: The Court once again noted the issue is a factual one and 
confirmed the Board’s determination would be upheld if supported by substantial 
evidence. Although the IME did not examine the left elbow or offer a contrary 
opinion, the Board was permitted to discredit the testimony of the treating 
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physician having noted that the doctor did not provide evidence that would 
generate a schedule under the guidelines. 
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