MADGE E. GREENBLATT (RET.)
ROBERT W. MANNING
RICARDO A. BAEZ

DAVID J. GOLDSMITH
PETER MICHAEL DeCURTIS
LAURETTA L. CONNORS
LISA LEVINE

ANDREA L. De SALVIO
KRISTY L. BEHR

RAYMOND J. SULLIVAN
LUKE R. TARANTINO
THOMAS A. LUMPKIN
DIANE P. WHITFIELD

STEWART, GREENBLATT, MANNING & BAEZ
ATTORNEYS AT LAW
6800 JERICHO TURNPIKE
SUITE 100W

SYOSSET, NY 11791

516-433-6677

FAX 516-433-4342

DONALD R. STEWART (1949-2021)

KAFI WILFORD (2003-2010)
MICHAEL H. RUINA (1992-2016)

JAMES MURPHY
QF COUNSEL

Supreme Court, Appellate Division, Third Department, New York

Matter of MICHAEL BLAYLOCK, *Appellant
V.
HARRAN TRANSPORTATION, et al., Respondents
and
Workers’ Compensation Board, Respondents
February/16, 2023

The claimant sustaineddifjtiries to his neck and back in 1990. As a result of same
he was classified as a/permanent partial disability in 1994 and was awarded
ongoing indemnity Benefits. Those benefits ceased in 1997 due to a felony
conviction, for which the claimant was incarcerated from 1997 through 2013.
When he applied to have benefits reinstated in 2017 the Law Judge denied same
having foundihe was barred for claiming indemnity benefits under Section 123 of
the WCL. The claimant appealed that decision and the Board denied the appeal on
progédural errors in 2019. The claimant’s appeal to the Full Board was also

In 2021, although represented by counsel, the claimant sought review again on the
issue of Section 123. The Board denied the request, having noted it was untimely
and lacked credible evidence. The claimant filed for full board review which was
also denied on August 11, 2021. The claimant appealed that decision to the
Appellate Division, having argued the Board failed to consider several medical

Facts:
déenied.
reports.
Holding: Affirmed.
Discussion:

The Court noted that to succeed on an application for reconsideration and/or full
Board review, the party needs to show that newly discovered evidence existed,
that there has been a material change in condition or that the Board improperly
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failed to consider the issues raised in the application for review in making its
initial determination. The standard of review is whether the Board abused its
discretion or acted in an arbitrary and capricious manner in denying the
application.

The Court confirmed the medical reports relied upon by the claimant were
available to the Board prior to its decision. The Court also held that the “Board
did not abuse its discretion in failing to consider the claimant’s untimely request
for review of that issue.” The claimant failed to show the Board abused its
discretion or acted in an arbitrary or capricious manner.
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